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STATEMENT OF THE CASE
Nature of the Case
Joseph Craig Newman appeals from the district court's Memorandum Decision
and Order dismissing his post conviction actions. On appeal, Mr. Newman asserts that
the district court committed reversible error by failing to properly take judicial notice of
ldaho State Bar Professional Conduct Board proceedings against Mr. Eckert, an ldaho
Supreme Court Order related to those proceedings, and case related documents and
transcripts as listed in Case No. CR-1998-949-FE, and Case No. CV-2002-5290-PC.
Statement of the Facts and Course of Proceedings
After the death of eight-month-old Miranda Johns, Mr. Newman and his girlfriend
Karlene Newsom were each charged with felony injury to a child. (R.25681, pp.2-3;
Tr.25681, p.49, L.17 - p.50, ~ . 7 . ) 'Ms. Newsom subsequently pled guilty to that charge.
(Tr.25681, p.50, Ls.5-7.) Mr. Newman pled not guilty and proceeded to trial. (Tr.25681,
p.50, Ls.6-7.)
During the trial, Miranda Johns' mother, Carmelita Shaw, testified that she had
asked Mr. Newman if he would care for her children because she anticipated being
incarcerated in the near future.

(Tr.25681, p.58, L.12 - p.59, L.20.) Mr. Newman

agreed to care for the children. (Tr.25681, p.59, Ls.17-20.) Ms. Shaw dropped her
three children, eight-year-old Tommy, six-year-old Satieva, and seven-month-old

'

Mr. Newman has filed a motion requesting that this Court take judicial notice of his
underlying criminal case, CR98-00494A, S.C. Docket No. 25681 contemporaneously
with this brief. For purposes of the instant brief, the record from Mr. Newman's
underlying criminal case is cited herein as "R.25681, p" and his trial transcript is cited
herein as "Tr. 25681, p." for ease of reference.

Miranda, off at Mr. Newman's home on the night of July 27, 1998, leaving them in the
care of Mr. Newman's teenage son, and did not return. (Tr.25681, p.52, Ls.8-16, p.54,
Ls.9-11, p.61, Ls.5-7, p.95, L.9-11.)
Mr. Newman and Karlene Newsom cared for Ms. Shaw's children for the next
month. On August 22, 1998, at approximately 10:OO p.m., Mr. Newman left his home
for a few minutes. (Tr.25681, p.547, Ls.1-24, p.574, L.24 - p.575, L.9.) Mr. Newman's
young daughter testified that while her father was out, she heard a noise that she
described as Karlene Newsom hitting something, which sounded like a stick hitting a
box. (Tr.25681, p.575, Ls.1-9.) After hearing the sound, she also heard Miranda Johns
cry.

(Tr.25681, p.575, Ls.19-22.)

At approximately 11:30 p.m., Miranda vomited.

(Tr.25681, p.133, Ls.23-25.) She was given sugar water and went to sleep. (Tr.25681,
p.134, Ls.3-5, p.148, Ls.6-9.)
On August 23, 1998, at about 5:00 a.m., Ms. Newsom checked on Miranda
Johns and found that she was not breathing and her lips were blue. (Tr.25681, p.131,
Ls.11-14.)

Mr. Newman sent Ms. Newsom to call an ambulance while he began

performing CPR.

(Tr.25681, p.131, Ls.16-18.)

When the ambulance arrived, a

responding paramedic found Mr. Newman in the living room leaning over Miranda
Johns. (Tr.25681, p.230, Ls.18-21.) The child was transported to the hospital, where
doctors were unable to resuscitate her. (Tr.25681, p.351, L.18 - p.353, L.9.)
Witnesses testified that in the days before Miranda Johns' death, her six-year old
sister inadvertently landed on Miranda while jumping off a bed. (Tr.25681, p.571, Ls.713, p.649, Ls.1-10, p.660, Ls.5-9.)

There was also testimony that prior to Miranda

Johns' death, her sister had struck her in the head with a mirrored toy. (Tr.25681,
p.588, L.25 - p.589, L.24.)
An autopsy revealed that, in addition to a severe rash, Miranda Johns had
multiple bruises, the size of fingerprints, on her forehead, face, right arm, chest and
abdomen. (Tr.25681, p.428, Ls.14-22, p.434, Ls.5-12.) The pathologist stated that
these bruises all appeared to be the same age, and the result of a single episode.
(Tr.25681, p.499, L.23 - p.500, L.5.)

The State's pathologist further testified that the

child did have injuries consistent with shaken baby syndrome, including a fractured
skull, subdural hematomas, and retinal hemorrhages.
p.448, L.1-5, p.469, Ls.15-20.)

(Tr.25681., p.441, Ls.8-11,

The doctor estimated that the child's fatal injuries

occurred within twelve hours of her death. (Tr.25681, p.474, L.22 - p.475, L.lO.) After
the close of the trial and jury deliberation, Mr. Newman was found guilty of felony injury
to a child. (R.25681, p.95.) At sentencing, the State recommended that the district
court impose a unified sentence of twenty years, with fifteen years fixed, while defense
counsel for Mr. Newman requested a unified sentence of ten years, with seven years
fixed.

(Tr.25681, p.870, Ls.11-15, p.880, L.24

-

p.881, L.2.)

Despite the

recommendations by counsel, the district court imposed a unified sentence of life, with
twenty-five years fixed, upon Mr. Newman. (Tr.25681, p.893, Ls.22-25.) Mr. Newman
filed a Notice of Appeal timely from the district court's judgment of conviction. (R.25681,
pp.101-104.)
On appeal, Mr. Newman argued that there was insufficient evidence for the
felony injury to child conviction, I.C. § 18-1501(1) was unconstitutionally vague, the
district court committed a number of evidentiary errors and imposed an excessive

sentence upon him. State v. Newman, 2002 Unpublished Opinion No. 596 (Ct. App.
2002) (hereinafter, Opinion). The ldaho Court of Appeals affirmed Mr. Newman's
conviction and sentence. (Opinion, pp.1-9.)
On November 12, 2002. Mr. Newman filed a Petition for Post Conviction Relief
(hereinafter, Petition).

(R.29727, pp.l-13.)2 Mr. Newman asserted that counsel was

ineffective for failing to move for a new trial, failing to move for disqualification of the
district court judge, and failure to hire an independent pathologist. (R.29727, p.2.)
Mr. Newman also presented some newly discovered evidence regarding a particular
witness' bias. (R.29727, p.3.)
Mr. Newman filed a Motion for Appointment of Counsel with the post conviction
petition. (R.29727, pp.21-22.) On December 13, 2002, the State filed a Motion to
Dismiss. (R.29727, pp.23-34.) Mr. Newman asserted in his response that he had
evidence to support his post conviction claims and that he required the assistance of
counsel to properly present the claims. (R.29727, pp.38-39.) The district court issued a
"Decision and Order Denying Petition for Post Conviction Relief' without addressing
Mr. Newman's motion for appointment of counsel. (R.29727, pp.40-42.) Mr. Newman
timely appealed and the ldaho Court of Appeals vacated the district court's order
dismissing Mr. Newman's Petition and remanded the case for further proceedings.
Newman v. State, 140 ldaho 491, 95 P.3d 642 (Ct. App. 2004). The Court found that
Mr. Newman had raised claims that possibly could have been developed and asserted
with the assistance of counsel and held that the district court erred by dismissing

*

Mr. Newman has filed a motion requesting that this Court take judicial notice this
Court's appellate record in S.C. Docket No. 29727 contemporaneously with this brief
and that record is cited herein as "R.29727, p" for ease of reference.

Mr. Newman's post conviction without first giving him notice of the deficiencies in his
Petition. Id. at 494, 95 P.3d at 645.
After his case was remanded, on August 23, 2004, Mr. Newman filed an
Amendment of Post Conviction, wherein he argued that the State violated his due
process rights by proceeding with inconsistent verdicts. (R., pp.1-2.) On November 5,
2004, the district court entered its Order Appointing Counsel, Permitting Proceeding In
Forma Pauperis And Granting Motion To Amend And Notice Of Intent To Dismiss.
(R., pp.3-22.) Appointed counsel for Mr. Newman then filed a Post Conviction Relief
Petition Amendment (hereinafter, Amended Petition), wherein Mr. Newman asserted
that his trial counsel was ineffective for failing to disqualify Judge Woodland on the
basis of bias and for failing to hire a pathologist to assist the defense during the trial.
(R., pp.28-41.) In support of the Amended Petition, Mr. Newman filed a number of
supporting affidavits and exhibits. (See R., pp.45-60.)
On July 11, 2006, the district entered its Memorandum Decision and Order
wherein it dismissed three of the claims Mr. Newman had raised in his Petition and
Amended Petition, but granted Mr. Newman an evidentiary hearing the three remaining
claims.

(R., pp.78-92.)

Specifically, the district court granted Mr. Newman an

evidentiary hearing on his claims that his trial attorney was ineffective for failing to make
a motion to disqualify Judge Woodland for bias, failing to hire a pathologist to assist in
the defense of the case, and failing to communicate with Mr. Newman following his
conviction. (R., pp.84-92.)
Prior to the evidentiary hearing, defense counsel for Mr. Newman filed a motion
requesting that the district court take judicial notice of Mr. Newman's original and

amended post conviction petitions from his first post conviction appeal and "[all1 Court
andlor ldaho State bar case related generated documents as listed in Case No. CR1998-949-FE, and Case No. ~ ~ - 2 0 0 2 - 5 2 9 0 - (Judicial
~ ~ . " ~ Notice, pp.2-5.)4 in partially
granting Mr. Newman's Motion For Court to Take Judicial Notice, the district court
indicated that it would take judicial notice of the fact that the documents and transcripts
in Mr. Newman's underlying cases were created and existed, but stated "that doesn't
necessarily mean that I'm going to consider what" is in them. (See Tr., p.24, L.3 - p.25,
L.23, p.28, L.24

- p.32, L.17.)

With regard to Mr. Newman's request that the district

court take judicial notice of "ldaho State Bar case related documents" derived in part
from Mr. Newman's trial counsel's representation of him, the district court refused to
take judicial notice of those listed documents. (Tr., p.27, L.7 - p.28, L.13.)
At the evidentiary hearing, appointed counsel called Mr. Newman to testify in an
attempt to meet his burden in post conviction. (Tr., p.33, L.6 - p.121, L.15.) In regards
to his claim that his trial attorney should have hired a pathologist to assist in his
defense, Mr. Newman testified as to the inconsistencies5that he could remember in the
State's medical evidence presented at trial, and his requests that trial counsel hire a

In Mr. Newman's motion, defense counsel listed a number of documents and
transcripts from his underlying file he was requesting that the district court take judicial
notice of, but indicated his request was not limited to the documents listed, but was to
include all documents in the underlying case files.
Mr. Newman's Motion For Court to Take Judicial Notice is attached to a motion to
augment filed contemporaneously with this brief and is cited herein as "Judicial Notice,
" for ease of reference.
'Mr. Newrnan was not a qualified medical expert and has no training sufficient to render
a medical opinion on any of the medical evidence relied on by the State and offered at
trial. (Tr., p.55, L.14 - p.59, L.6, p.60, Ls.5-16.)

pathologist.6 (See Tr., p.36, L.5

- p.69,

L.6.) Mr. Newman then testified that he

repeatedly requested that his trial counsel file a motion to disqualify Judge Woodland on
the basis of bias and no motion was ever filed.

(Tr., p.69, L.7

-

p.73, L.22.)

Mr. Newman also testified why he believed Judge Woodland was biased against him.
T r p.73, L.23 - p.79, L.lO.)

Finally, Mr. Newman addressed his lack of

communication with his trial counsel following the trial, and in particular, trial counsel's
failure to file a motion for a new trial, which trial counsel stated he would do. (Tr., p.79,

The State then called Thomas Eckert, Mr. Newman's trial attorney, to testify.
(Tr., p.121, Ls.13-24.) Mr. Eckert testified that Mr. Newman was approved funds for the
appointment of a pathologist approximately four months prior to trial. (Tr., p.126, L.23 p.127, L.3, p.158, Ls.11-22.) Although Mr. Newman was approved for funds to hire a
pathologist, Mr. Eckert never hired one.

(Tr., p.131, L.20 - p.133, L.ll.)

Mr. Eckert testified that he contacted "several -

Rather,

- or two pathologists in order to see if

there would be an interest in the case." (Tr., p.131, Ls.20-25.) Despite his rather

In the event that this Court reverses the district court's order dismissing Mr. Newman's
post conviction action and remands his case, it is strongly suggested that appointed
counsel seek funds for the appointment of a pathologist to review medical evidence and
testimony, and testify on Mr. Newman's behalf at the evidentiary hearing on the claim
that his trial counsel was ineffective for failing hire a pathologist to assist in
Mr. Newman's defense at trial. See Murphy v. State, 143 Idaho 139, 139 P.3d 741
(Ct. App. 2006) (holding that trial counsel was deficient for failing to ask for a
continuance to consult with a pathologist and that Murphy was entitled appointment of
or funding to obtain a pathologist to support a claim of ineffective assistance in failing to
ask for a continuance to consult with a pathologist). Absent the testimony of a medical
professional regarding the weaknesses in the State's medical evidence relied on by the
State and offered at trial, it is virtually impossible for Mr. Newman to show prejudice in
his trial counsel's performance. See Sfrickland v. Washington, 466 U.S. 668, 687
(1984). It should be noted that the instant evidentiary hearing occurred almost a year
and a half after the Court of Appeals issued the Murphy decision.

impressive memory of facts of the case and communications with Mr. Newman,
Mr. Eckert told the court he did not remember the name of either pathologist, one from
Twin Falls and one from Salt Lake City that he purportedly consulted with, even though
they had testified before in other defense cases.

(Tr., p.159, L . l l

-

p.160, L.8;

R., p.113 (factual finding by the district court that the two independent pathologist
Mr. Eckert purportedly contacted "had worked with his office on other cases for their
review").) Mr. Eckert testified, based on his admittedly brief telephone conversations
with both pathologists, that they would not have been able to assist Mr. Newman in his
d e f e n ~ e (Tr.,
. ~ p.131, L.20-p.132, L.22, p.160, Ls.3-T8.)
Next, Mr. Eckert testified that despite repeated requests by Mr. Newman that
Mr. Eckert file a motion to disqualify Judge Woodland, he made a "strategic decision"
based on his conversations with the prosecutor and the judge, that if he filed the motion
it would not be granted and would result in "worse treatment of' Mr. Newman.
(Tr., p.139, L.5 - p.140, L.23, p.145, L.5 - p.146, L.12.) Mr. Eckert stated he made the
decision not to file the motion to disqualify and Mr. Newman "probably said to do it [file
the motion] anyway." (Tr., p.145, Ls.13-21.) Finally, with regard to his communication
with Mr. Newman after the trial on filing a motion for a new trial, Mr. Eckert
acknowledged that he told Mr. Newman he would file the motion, but chose not to file it
because he believed it would be frivolous. (Tr., p.173, L.16 - p.176, L.12.)
After the evidentiary hearing, the district court dismissed Mr. Newman's three
remaining post conviction claims. (See R., pp.99-119.) In reaching its decision, the

'

When asked whether he sent the State's medical reports to the pathologists he
allegedly talked with, Mr. Eckert responded, "I believe so." (Tr., p.160, Ls.9-10.)

8

district court found Mr. Eckert's testimony to be more credible than Mr. Newman's
testimony. (R. I

1 3 - 1 6 ) In particular, the district court concluded that "Eckert

consulted with Newman and he resolved not to file the Motion to Disqualify for Cause,"
and even if the motion had been filed, it would have been denied by the trial court. (R.,
p.113.) Regarding Mr. Newman's failure to hire a pathologist claim, the district court
found that Mr. Eckert sent "medical reports and records to two independent pathologists

. . . for their review[;] Eckert discussed the evidence with each pathologist;" and both did
not disagree with the State's expert witnesses. ( R I

I 14.) The district court

stated that "Eckert made a strategic decision not have to have a pathologist testify" and
found that "Eckert consulted with Newman and they resolved not to hire an independent
pathologist." (R. p.114.) Of particular note, the district court concluded that "Eckert's
explanation of this decision was more persuasive than Newman's." (R. p 1 4 ) Finally,
the district court concluded that Mr. Eckert's decision not to file a new trial motion was
"supported by the facts and was not ineffective assistance of counsel." (R., p.118.)
Mr. Newman filed a Notice of Appeal timely from the district court's Memorandum
Decision and Order dismissing Mr. Newman's post conviction petitions. (R., pp.119124.)

ISSUES
1.

Did the district court err when it failed to take judicial notice of the ldaho State
Bar Professional Conduct Board's actions against Thomas Eckert and the ldaho
Supreme Court's Order addressing the State Bar's proceeding against Mr. Eckert
which were submitted to the district court?

2.

Did the district court err when it failed to properly take judicial notice of
Mr. Newman's underlying criminal case and his post conviction action prior to the
Court of Appeals remand?

ARGUMENT
I.
The District Court Erred When It Failed To Take Judicial Notice Of The ldaho State Bar
Professional Conduct Board's Action Aaainst Thomas Eckert And The ldaho Supreme
Court's Order Addressina The State Bar's Action Aqainst Mr. Eckert. Which Were
Submitted To The District Court
A.

Introduction
Prior to Mr. Newman's evidentiary hearing, appointed counsel filed a motion

requesting that the district court take judicial of certain ldaho State Bar Professional
Conduct Board proceedings against Mr. Eckert and an ldaho Supreme Court Order
related to those proceedings, for purposes of Mr. Newman's post conviction action
wherein he alleged Mr. Eckert rendered ineffective assistance of counsel in
representing him. The district court refused. The district court erred as the submitted
State Bar proceedings against Mr. Eckert are "capable of accurate and ready
determination by resort to sources who cannot be reasonably questioned" and are
directly relevant to Mr. Eckert's credibility, which was the central issue during the
evidentiary hearing.
B.

The District Court Erred When It Failed To Take Judicial Notice Of The ldaho
State Bar Professional Conduct Board's Action Against Thomas Eckert And The
ldaho Supreme Court's Order Addressincl The State Bar's Action Against
Mr. Eckert, Which Were Submitted To The District Court
Upon review of a district court's denial of a petition for post-conviction relief when

an evidentiary hearing has occurred, ldaho appellate courts will not disturb the district
court's factual findings unless they are clearly erroneous. McKinney v. Sfafe, 133 ldaho
695, 700, 992 P.2d 144, 149 (1999) (cifing I.R.C.P. 52(a); Russell v. Sfafe, 118 ldaho

65, 67, 794 P.2d 654, 656 (Ct. App.1990)). When reviewing mixed questions of law and
fact, the appellate court defers to the district court's factual findings supported by
substantial evidence, but freely reviews the application of the relevant law to those
facts. Id. (citing Young v. State, 115 ldaho 52, 54, 764 P.2d 129, 131 (Ct. App.1988)).
Mr. Newman contends that to adequately address his post-conviction claims that
his trial counsel was ineffective in failing to file a motion to disqualify the trial court and
in failing to hire a pathologist to assist in his defense, the district court should have
taken judicial notice of the submitted ldaho State Bar Professional Conduct Board
proceedings against Mr. Eckert and an ldaho Supreme Court Order related to those
proceedings as they are necessary to adequately assess Mr. Eckert's credibility and
prior conduct as an attorney, both of which are directly at issue in the instant post
conviction action. (See State Bar Materials; S.C. Order Docket No. 30194)~
ldaho Rule of Evidence 201 allows a district court to take judicial notice of certain
documents in a post conviction action. Specifically, I.R.E. 201 states "a court may take
judicial notice, whether requested or not" when the court is supplied with the necessary
information and the fact is not subject to reasonable dispute because it is "(I) generally
known within the territorial jurisdiction of the trial court or (2) capable of accurate and
ready determination by resort to sources who cannot be reasonably questioned." Id.

A copy of the State Bar materials and ldaho Supreme Court Order submitted with
appointed counsel's motion requesting the district court take judicial notice are attached
to a motion to augment, filed contemporaneously with this brief and are cited herein as
"State Bar Materials" and "S.C. Order Docket No. 30194," respectively.

1.

Both The State Bar Materials And Idaho Supreme Court Order, Which
Were Submitted With Appointed Counsel's Motion For Court To Take
Judicial Notice Are "Ca~ableOf Accurate And Ready Determination"

In order for a court to take judicial notice of adjudicative facts, I.R.E. 201(b)
requires the court to supplied with the necessary information and the fact is not subject
to reasonable dispute because it is "(1) generally known within the territorial jurisdiction
of the trial court or (2) capable of accurate and ready determination by resort to sources
who cannot be reasonably questioned." Id. In the instant case, it is without doubt that
appointed counsel satisfied all the requirements of I.R.E. 201 by providing the district
court with the documents it requested the court to take judicial notice of. Moreover, the
documents submitted to the district court were "capable of accurate and ready
determination by resort to sources who cannot be reasonably questioned."
With regard the ldaho State Bar Amended Complaint against Mr. Eckert and the
ldaho State Bar's Motion To Deem Admissions (Default) And For Imposition Of
Sanction against Mr. Eckert, both filings contain file stamps from the Professional
Conduct Board of the ldaho State Bar and are signed by Brad Andrews, Bar Counsel.
(See State Bar Materials) Additionally, the ldaho Supreme Court's Order, in Docket No.
30194, requesting Mr. Eckert to show cause why he should not be sanctioned, is readily

identifiable given the font and format used by the Court, and is signed by the then Chief
Justice Linda Copple Trout, and was attested to by the then clerk of the Court, Frederick
Lyon. (S.C. Order Docket No. 30194) Thus, it is readily apparent that the documents
submitted to the district court satisfy the requirements of I.R.E. 201.

2.

Both The State Bar Materials And ldaho Supreme Court Order Are
Directly Relevant And Necessaw To Determine Whether Mr. Eckert
Rendered Ineffective Assistance Of Counsel

Mr. Newman asserts that the submitted ldaho State Bar materials and ldaho
Supreme Court Order were relevant and necessary to determine whether Mr. Eckert
rendered ineffective assistance of counsel. The California Supreme Court has spoken
to the admissibility and relevance of prior State Bar proceeds and their relevance to an
ineffective assistance of counsel claim. See In re Viscioffi, 926 P.2d 987 (Cal. 1996). In
Visciotti, the petitioner, Visciotti, had been convicted of first degree murder and the
death penalty was imposed. Id. 926 P.2d at 988. Visciotti filed a petition for habeas
corpus relief, alleging that his trial counsel was ineffective. Id. On appeal, one of the
challenged issues was whether "the referee excluded evidence regarding State Bar
proceedings which led to the suspension of trial counsel from practice." Id. at 815.
Visciotti argued that the evidence of the Bar proceedings "was relevant to counsel's
credibility, and would have revealed a pattern of indifference and inattentiveness to the
needs of his clients." Id. The California Supreme Court agreed, holding, "Itlo the extent
that there may have been relevance to the ultimate question of whether counsel
provided ineffective assistance in a murder prosecution, this court may take judicial
notice of the records of this court in the State Bar proceedings . . . and we have granted
petitioner's request that we do so." Id, see also Casfillo-Perez v. Immigration and
NafuralizafionService, 212 F.3d 518 (gthcir. 2000) (Ninth Circuit taking judicial notice of
counsel's loss of California State Bar license and complaints by former clients in an
ineffective assistance of counsel action).

Here, appointed counsel sought to offer an Amended Complaint from the ldaho
State Bar wherein the State Bar alleged that Mr. Eckert repeatedly failed to respond to
Bar Counsel in Disciplinary Proceedings.

(See Bar Materials)

According to the

Supreme Court's Order, Mr. Eckert,
has prior disciplinary offenses; has a dishonest or selfish motive; has
engaged in a pattern of misconduct; has committed multiple offenses of
applicable disciplinary rules; has acted in bad faith and obstruction of this
disciplinary proceeding by intentionally failing to comply with the rules or
orders of the disciplinary agency; has refused to acknowledge the
wrongful nature of his conduct; that the victims of the Defendant's
misconduct were vulnerable; that Defendant had substantial experience in
the practice of law; and that Defendant has shown indifference in making
restitution.
(S.C. Order Docket No. 30194). Moreover, not only did the ldaho State Bar Compliant
deal with Mr. Eckert's past representation for other clients, but is particularly relevant to
the instant case as the Complaint discussions allegations made by Mr. Newman against
Mr. Eckert concerning his representation in the underlying criminal case.
In the instant post conviction action, one of the central issues before the court
was the credibility of the parties. As is discussed above, Mr. Newman's testimony and
the testimony of Mr. Eckert conflicted on a number of crucial points. Of particular
importance to the case of Mr. Eckert's testimony regarding his alleged contacts with two
independent pathologists, whose names he conveniently could not remember.
(Tr., p.159, L . l l - p.160, L.8; R., p.113.) At first blush, that testimony certainly seems
suspect, but when viewed with his apparent history of dishonestly, bad faith, and refusal
to acknowledge the wrongful nature of his misconduct, it is extremely problematic.
However, the district court in this case, repeatedly found Mr. Eckert's testimony to be
honest and more credible than that of Mr. Newman. (R., pp.113-116.) Had the district

court taken judicial notice of the State Bar Material and Supreme Court Order, which
was certainly proper given the nature of the instant post conviction action, the district
court's conclusions should have been different.
Accordingly, the district court erred in failing to take judicial notice of the ldaho
State Bar Professional Conduct Board proceedings and an ldaho Supreme Court Order
related to those proceedings.

The District Court Erred In Failinq To Take Judicial Notice Of Mr. Newman's Underlying
Criminal File And The Initial Stacres Of The Instant Post Conviction Action, Which Was
Remanded Bv The ldaho Court Of Appeals
A.

Introduction
Mr. Newman acknowledges that the district court in this case stated it was taking

judicial notice of Mr. Newman's underlying criminal file as well as his post conviction
action prior to the Court of Appeals remand. However, it is apparent, as the district
court acknowledged, that it did not consider anything in the files it purportedly took
judicial notice of.
B.

The District Court Erred In Failinq To Take Judicial Notice Of Mr. Newman's
Underlvinq Criminal File And The Initial Stages Of The Instant Post Conviction
Action, Which Was Remanded BVThe ldaho Court Of Appeals
ldaho Rule of Evidence 201 allows a district court to take judicial notice of an

underlying criminal file in a post-conviction action. Specifically, I.R.E. 201 states "a
court may take judicial notice, whether requested or not" when the court is supplied with
the necessary information and the fact is not subject to reasonable dispute because it is
"(I)
generally known within the territorial jurisdiction of the trial court or (2) capable of

accurate and ready determination by resort to sources who cannot be reasonably
questioned." Id. Accordingly, this Court has held that there is no reason that a trial
court cannot take judicial notice of the underlying criminal record in deciding postconviction actions. Hays v. State, 113 ldaho 736, 739, 747 P.2d 758, 761 (Ct. App.
1987), aff'd 115 ldaho 315, 766 P.2d 785, overruled on other grounds in Sfate v.
Byington, 135 ldaho 621, 21 P.3d 943 (Ct. App. 2001).
In fact, the ldaho Supreme Court held in Matthews v. Stafe, 122 ldaho 801, 807808, 839 P.2d 1215-1216 (1992), a trial court must take judicial notice of at least part of
the underlying criminal record necessary to resolve the post-conviction petition and may
not rely on its own memory of the criminal proceedings in denying a post-conviction
petition. Id. Specifically, the Court stated that:
[w]e hold that prior to dismissing a petition for post-conviction relief, the
district court is required to obtain that portion of the trial transcript as is
necessary to a determination 'on the basis of the application, the answer
or motion, and the record,' that there are not material issues of fact and
the petitioner is not entitled to post-conviction relief.
Matfhews v. State, 122 ldaho 801, 807-808, 839 P.2d 1215-1216 (1992) (citing
I.C. § 19-4906(b)).
Here, the district court indicated that it was taking judicial notice of the files in
question, but stated "that doesn't necessarily mean that I'm going to consider what" is in
them. (See Tr., p.24, L.3

- p.25, L.23, p.28,

L.24 - p.32, L.17.) The underlying files,

both the criminal and earlier post conviction, were necessary for the district court to
address Mr. Newman's bias claim, as well as his claim that a pathologist was necessary
for his defense. This is especially true in this case, where the post conviction judge was
not the same as the trial judge.

Unfortunately, it appears from the district court's

findings of fact and conclusions, it did not rely on anything from the underlying files in
reaching its decision. Accordingly, the district court committed reversible error when it
failed to take judicial notice of Mr. Newman's underlying criminal file and prior post
conviction action.
CONCLUSION

Mr. Newman respectfully requests that this Court vacate the district court's order
dismissing his petition for post-conviction relief.
DATED this gih day of April, 2009.
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